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EXCISE TAX

916/445-8357

2nis iz 1n reply to your letcer of tlay 3, 1930,

Accoralag To Jour ianier, /ou L@ aa iapurter,
witolegaler aad supcrter of i juor, odver aad wiae, Tou «@isa Lo
purchase domestically produced wsevarayes I0r resals on tae
international export market., For various reasonsg, yYou are
unaple to purchase tanese products directly froa the
manufacturars or distillers, and must buy them iastead fron
other sources on a tax-pald basis,

, You #ish to claixm refunds of alcoholic be&erage taxes
you pay to your vendors, but our staff has previously advised
you that 3ucn refunds would not be allowabie under Reveaue and
Taxation Code Section 32401, You request that the stafi's
iaterpretation of that section be widened to allow tae refunds
for the following reasons: ' :

“The paymeat of all taxas is a duty not a privilege.
If it were done on a voluntary basis no one would pay
taxes at all. Once taxes are paid not oaly does tae
taxpayer lose the tax money itself, they also lose
control over the aoney and bow it is spent, They
cannot set tnesa funds aside or dictate to the
governaent how tais money should be allocated to
governnental prograas.

©®"I fiad ayself asking, How is it that a manufacturer
that has already paid its taxes to the proper dagyency

T uN13es

maintaia that he i3 the only cne due back mongy sioula
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a good De expPIrted? what dirfference dues it HaN2 9 -
the jovernaent Whow arigianaily gaird toaa stanc a0 L
federal taxzes?

The daswer is, ic 3nould make no Jdifference wao

originally puid tie caxes, onfy tidt tais produddt <aa
Dz ghown to Bave J¢en 2iuortad. Whuad soiaeone ,
nurciases tad gaid -joods for 2xp0rt tiabt 2eL30d Juvulid
o 4ole, free of arciiicial restraiants, to {ii2 wacs
SOr TaesSe TAXCS UDOn supplsiang SOOI AL 2xpait.

4 Ccowmon pract
ance Fraiacre 4t uel
As0ll LT appdears tha
ra 'npazud in tae atates
a3fcictide Al aae i
2 ouystem Y PUWer:
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. *why should the government agcpitrarily prosobit a
' per3on such as ayselif the right to file DdDack for taese
" tazes2 1In doiny 30, the state loses its neutral

position in the matter and they then taka, on the
appearance of politically siding with the producer,
By not allowing an exporter the right to file back Lor
taxes it would appear that tihe state or federal agency
was accing in concert with the producer to rfestrain
export trade. It would sezma that the goverament aad
eatered ia%o a monopoly export agraement witn tae
disttllery. I ask you, can tnis be coastitutionally
justified? L Tl ;

The only possible beneficiary of section 32401 as it
is presently ianterpreted is the manufacturer by the
exclusion of tne exportec to the Jdetriment of the
exporter and td that of the people of the United
States whuse laterests are aot bdeing served. Tiae
current restrictive policy ‘does not promote a
favorawvle international Jalance of trada.

*I ask that these acbitra:1 ba::xa:s be removed a3
there can wve aov leygal or congtitutional justification
for thias situation to exist. If there is no curreat
provisioin {or a eXporrer o file back foc these taxes
: -then this situation should de cufrected DY al;uwxﬂg )
‘ these credita to be c.lanad by .ill exporters.
As an administracive agency, cne ﬂoard naa BRIV
S£1T oz 1R€lace 4ostature saconstitationdl or Lo £2fds2 T




unconstitutionality (Cal. Coast. art. III Sec. 3.5.) Tz
Board can refund tax OVRLDAYAeNts onij tu thae extent i: i3
authorized to do 3u py 3tatute,

iy enforc2 a statute Oa the Jrounds vi axlegea C o

: Section 32401 of the Ravenue aagd Taxatioa lode
avthorizes a ra2iund Or alcoouolic veveraye tax ovarpayaaats to:

*...the Derson oM #ion toe SRUSSS diccilt Was
coiiectad or Ly “h0a it Was paird under cils paft...o
Als SUCCES30r3, adnaiaistrators, 9r 2xucdcors.”

fhud, tai3 section autaorizes a refund salv co tae
300 Wad aas reparted tae tax to ctne 3card, or ©2 taat
Der3on's SUCsessors, adminlstZacLrs or exgluturs.  The statuts
sas Aot awtiorize a refund to 2Or50Ns «€ao aave 2aid tax
eliadursesent ©o vandors, ‘

We also note taal Revenue and Taxatioa Code suctiocns
32211 anmd J2ll2 auchorize ga exeaption for "didtiiled spicics
{#+nical aave - basa exkportad witnhout tnis 3dtate or soly {or
Qxport 9y the liceasae uaking the report....® Sections Jzl7:,
323173 and 32175 uf the Conde set feorta sinilar rulas for ueer,

wine and i1aported deer ur wing, It £oliows toau cialws of
exeaption for alconolic baverayges on export grounds may be aade
only by the person who reports tne taxea to the Board.

‘ - . In your case, the alconolic peverage ‘taxes are paid oy
the manufacturers, distillers or other wholesalers. When you
— purchase the alconolic beverages from your vendor, you

reiaburse the vendor for such taxes, but you do Lot pay tne
taxas to tae Board. Accordingly, we agree with tue stafi's
pravious opinion that you are not entitled to claixs refunds
under Section 32401. :

Very truly yours,.

JEM:Da

bc: Oakland — District Administrator
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eem e U at seeaa— o : May 9, 1986
Board Of Equalization -Legal

P.O. Box 1799

Sacramento, Ca 95808

Dear

We spoke briefly on the phone Wednesday the 7th. I am a
importer, wholesaler, and exporter of liquor beer and wine. I wish to
purchase domestically produced liquor, beer or wine for resale on the -
international export market. Since I am unable to purchase directly
from the source ( the manufacturer or distillery) I must buy these
goods from other wholesale sources on a tax paid basis.

I am asking to have Section 32401 widen its present, narrow
scope to include all exporters under similiar circumstances.

The payment of all taxes is a duty not a privilege. If it
were done on a voluntary basis no one would pay taxes at all. Once taxes
are paid not only does the tax payer lose the tax money itself , they
also lose control over the money and how it is spent. They cannot set
these funds aside or dictate to the government how this money should
be allocated to governmental programs.

I find myself asking , How is it that a manufacturer that
has already paid its taxes to the proper agency maintain that he is the
only one due back money should a good be exported? What difference does
it make to the government whom originally paid the state or federal taxes?

The answer is, it should make no difference who originally paid
the taxes , only that this product can be shown to have been exported.
When someone purchases tax paid goods for export that person should be
able, free of artificial restraints, to file back for these taxes upon
supplying proof of export.

This is a common practice all around the world (for instance
France and Germany) but for some strange reason it appears that an
artificial export controls are imposed in the states because of certain
restrictive an unconstitutional controls placed within or system by
powerful manufacturer lobbies.

If the state does not allow this practice (while the rest of
the world does) how can it rationalize the fact that every time it
takes such an action the state unjustly enriches itself at the expense
of the exporter and for the sole benefit of the producer?

Why should the government arbitrarily prohibit a person such
as myself the right to file back for these taxes? In doing so, the
state loses its neutral position in the matter and they then take
on the appearance of politically siding with the producer. By not allowing
an exporter the right to file back for taxes it would appear the the state
federal agency was acting in concert with the producer to restrain
export trade. It would seem that the government had entered into a monopoly
export agreement with the distillery. I ask you , can this be




constitutionally justified?

The only possible beneficiary of section 32401 as it is
presently interpreted is the manufacturer by the exclusion of the
exporter to the detriment of the exporter and to that of the people
of the United States whose interests are not being served. The current
restrictive policy does not promote a favorable international balance
of trade.

I ask that these arbitrary barriers be removed as there can
be no legal or constitutional justification for this situation to exist.
If there is no current provision for a exporter to file back for these
taxes then this situation should be corrected by allowing these credits
to be claimed by all exporters.

Most Sincerely,




. STIKT.EIEF CALIF_?B_I!I_A_. -
STATE BOARD OF EQUALIZATION

1020 N STREET, SACRAMENTO CALIFORNIA

{P.O. BOX 1799. SACRAMENTO, CALIFORNIA 95808) Ser ..
Telephone (916) 322-1064

November 14, 1985

Deac Mr.

This is in regard to your letter dated October 24, 1985 and our numerous
telephone conversations regacding a crefund of distilled spirits taxes on
‘distilled spirits purchased tax-paid by you and subsequently exported
outside this state. You stated that, although you possess a distilled
spirits importers license, your California wholecaler may refuse to sell
distilled spirits to you on an ex-tax basis. You asked whether or not
the Board of Equalization would issue a refund to you on tax-paid
distilled spirits exported if you provided proaf of export.

Attached is a copy of Section 32401 of the Alcoholic Beverage Tax law

which governs the Board's policy regarding refunds and credits. It
‘ states, in part, that "If the Board determines that any amount....has
been erroneously or illegally collected or computed, the Board shall set
forth that fact in the records of the Board....the excess amount
collected or paid shall be credited on any amounts then due from the
person from whom the excess amount was collected or by whom it was paid
under this part, and the balance shall be refunded to the person...."
Based on this section, the Board's policy regarding refunds of taxes
overpaid is to refund overpayments to the person who made the
overpayment. This policy has been verified with r of our
legal staff.

I hope this explanation answers your question. If you have further
questions of a legal nature in this regard, please contact
i of our legal staff at (916) 445-6557.

Sincerely,

Bty Far

Pete Lee
Senior Tax Audito

Excise Tax Unit

PL:mn
Enclosure
A
cc: Mr. James Mahler
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